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State’s Response to Appellant’s  
Motion to Dismiss Petitions for Discretionary Review 

 
 A jury found Appellant guilty of three counts of aggravated sexual assault of a 

child under the age of 14.1 Some time after those verdicts were accepted, Hon. Susan 

Hawk (“Judge Hawk”) resigned as Dallas County Criminal District Attorney to care 

for her health.2 Appellant now points to Judge Hawk’s circumstances, and he urges 

this Court to dismiss the State’s petitions for discretionary review so he can escape the 

guilty verdicts.3 

This Court should reject his invitation. 

I. 

Appellant has laid out the procedural history of these petitions for discretionary 

review on a timeline. He questions how much supervision Judge Hawk exercised over 

her assistants in these cases, whether she approved personally of how they handled his 

                                           
1 1 C.R. at 15, 91; 2 C.R. at 14, 79; 3 C.R. at 14, 91. 
2 See Appendix. 
3 See “Appellant’s Motion to Dismiss Petition for Discretionary Review.” 
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cases, and whether she herself put pen to paper to sign various documents.4  All of 

these issues are beside the point. No matter how the timing unfolded, Judge Hawk 

remains in office as a holdover officer until her successor is qualified.5  

II. 

Appellant’s argument is undermined by nothing less than the Texas 

Constitution. When a vacancy occurs in a public office, the Texas Constitution 

provides for continuity in government: “All officers within this State shall continue to 

perform the duties of their offices until their successors shall be duly qualified.”6  

Criminal District Attorneys are no different. In Bolding v. State, for example, this 

Court applied this provision when a criminal district attorney resigned in the middle 

of his trial that was being prosecuted by his assistants.7 The Bolding Court explained 

that “[t]he purpose of the constitutional provision is to insure, insofar as possible, that 

there be no cessation in government. It continues the officer in the office with all the 

powers incident thereto until his successor has been duly qualified.”8 For that reason, 

despite the criminal district attorney’s resignation, he continued in office as a holdover 

officer, and his assistants were still able to prosecute the case.9  

                                           
4 See generally “Appellant’s Motion to Dismiss Petition for Discretionary Review.” 
5 See Bolding v. State, 493 S.W.2d 181, 183–84 (Tex. Crim. App. 1973) (citing Tex. Const. art. XVI, 
§ 17). 
6 Tex. Const. art. XVI, § 17. 
7 Bolding, 493 S.W.2d at 183–84. 
8 Id.  
9 Id.  
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The same must be said of Judge Hawk and her assistants. The Texas 

Constitution recognizes that citizens should not be denied vital public services due to 

the death or resignation of single individuals. Despite Appellant’s pleas, Texas’s 

government is not so delicate as that. 

III. 

 The Legislature also undercuts Appellant’s argument. True, it has given broad 

authority to the Criminal District Attorney of Dallas County, who “has exclusive 

control of criminal cases and all cases heard on habeas corpus in the courts of Dallas 

County . . . .”10 But the Legislature does not require her to carry that responsibility 

alone. It has provided that “[a]n assistant prosecuting attorney may perform all duties 

imposed by law on the prosecuting attorney.”11  

And should the office of Criminal District Attorney become vacant, the 

Legislature has not left those assistants to wander, impotently and without aim. If a 

vacancy occurs, the Legislature has declared that leadership falls to the First Assistant: 

“The first assistant or chief deputy of a public office in which a physical vacancy 

occurs shall conduct the affairs of the office until a successor qualifies for the 

                                           
10 Tex. Gov’t Code § 44.157(a) (West 2016). 
11 Id. at § 41.103 (West 2016). 
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office.”12 As would be expected, when a successor does eventually qualify for the 

office, the First Assistant’s authority ceases.13  

Appellant does not cite these provisions, instead relying on article 44.01 of the 

Code of Criminal Procedure. His point misses the mark, however. Article 44.01 allows 

the State to invoke a Court of Appeals’ jurisdiction to raise certain issues on direct 

appeal.14 But the State did not invoke the Court of Appeals’ jurisdiction below—

Appellant did. In addition, these cases are now past the direct-appeal stage. This 

Court has granted the State’s petitions and has accepted briefing on the merits from 

both parties. As article 44.01 provides, when the State brings a petition for 

discretionary review to this Court, the petition is controlled by the Texas Rules of 

Appellate Procedure—not the Code of Criminal Procedure.15 Appellant’s reliance on 

article 44.01 is mistaken.  

The provisions providing what happens when there is a vacancy in a public 

office are specific and on point, and they control here. During Judge Hawk’s absence, 

the Dallas County Criminal District Attorney’s Office has functioned just as the 

Legislature planned. First Assistant Messina Madson has assumed leadership, and all 

assistants have continued to seek justice for the citizens of Dallas County.  

                                           
12 Id. at § 601.002(a) (West 2016). 
13 Id. at § 601.002(b) (West 2016). 
14 See generally Tex. Code Crim. Proc. art. 44.01 (West 2016). 
15 See Tex. Code Crim. Proc. art. 44.01(h) (West 2016). 
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IV. 

 The Texas Constitution and the Legislature explain what happens when a 

public office becomes vacant.16 This Court has interpreted the process seamlessly.17 

When a person resigns the office of Criminal District Attorney, she nevertheless 

continues as a holdover officer until her successor is qualified.18 In the meantime, her 

First Assistant leads the office in her place, and her assistants continue their work.19 

 Texas law favors continuity of government when a public office becomes 

vacant.20 And yet, based on Judge Hawk’s resignation and illness, Appellant asks this 

Court to set aside these petitions. Many other defendants would surely appreciate 

similar treatment in their own cases. But in addition to flying in the face of the Texas 

law, Appellant’s argument would bring criminal justice in Dallas County to an abrupt 

halt. That might serve his own interests, but it would not serve the 2.5 million other 

people who need the law to be enforced in their community.  

                                           
16 See Tex. Const. art. XVI, § 17; Tex. Gov’t Code §§ 41.103, 601.002(a) (West 2016). 
17 See Bolding, 493 S.W.2d at 183–84. See also LaSalle v. State, 923 S.W.2d 819, 827 (Tex. App.—
Amarillo 1996, pet. ref’d). 
18 See Bolding, 493 S.W.2d at 183–84. 
19 See id.  
20 See id.  
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 There is no reason why this Court should not address these petitions on the 

merits. This Court should deny Appellant’s motion. 

       Respectfully submitted, 
 

SUSAN HAWK     BRIAN P. HIGGINBOTHAM 
Criminal District Attorney    Assistant Criminal District Attorney 
Dallas County, Texas    State Bar No. 24078665 
  Frank Crowley Courts Building 
       133 N. Riverfront Boulevard, LB-19 
MESSINA MADSON  Dallas, Texas 75207-4399 
First Assistant Criminal District Attorney  (214) 653-3625 | (214) 653-3643 fax 
  brian.higginbotham@dallascounty.org 

Certificate of Service 

 I certify that true copy of this document was served on Scottie D. Allen as 

appellate counsel for Andrew Pete and Lisa C. McMinn as State Prosecuting Attorney. 

Service was made by email to scottie_d_allen@scottiedallenlaw.com and to 

information@spa.texas.gov on December 2, 2016. 

Brian P. Higginbotham 

  

____________________ 

____________________ 
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